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STATEMENT OF THE CASE
Nature Of The Case

Megan Eiizabeth Hart appeals from the district court's order revoking her
withheld judgment and probation. Hart claims that the district court abused its discretion
by imposing two consecutive indeterminate sentences of three years upon revoking her
withheld judgment, and that the Idaho Supreme Court violated her constitutional rights

by denying her motion to augment the record with irrelevant, as-yet unprepared
transcripts.

Statement Of The Facts And Course Of The Proceedings

In 2010, the state charged Hart in Ada County Criminal Case No. 2010-152 with
knowingly issuing a check with insufficient funds and with grand theft. (R., pp.31-32.)
Pursuant to a plea agreement, the state amended the charge to two counts of knowingly
issuing checks with insufficient funds and Hart pleaded guilty to the charges.
pp.48-49, 55.)

(R.,

The district court gave Hart a withheld judgment and placed her on

probation for a period of six years.

(R., pp.55-62.)

Hart was also ordered to pay

restitution in the amount of $5,768.78. (R., pp.65-66.)
In a companion case, Ada County Criminal Case No. 2010-5104, Hart also
pleaded guilty to two additional counts of issuing checks without sufficient funds. (PSI,
p.11.) In that case, Hart was also apparently given a withheld judgment and placed on
probation.

(Tr., p.17, L.23 - p.18, L.22.) Hart violated her probation and the district

court revoked Hart's withheld judgment, but placed her on retained jurisdiction.

(Id.)

Following the period of retained jurisdiction, Hart was given consecutive sentences of
three years with two years fixed and three years indeterminate in Case No. 2010-5104.
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(Id.) At that time, the district court brought it to the state's attention that it had neglected
to file a probation violation in Case No. 2010-152. (Tr., p.9, Ls.3-9.)
The state then filed its motion for a probation violation, alleging that Hart had
failed to perform her community service as ordered by the district court, to pay her court
fees, and to reimburse the public defender's office. (R., pp.71-72.) Hart admitted that
she failed to perform her community service and reimburse the public defender's office.
(Tr., p.8, Ls.8-15; p.12, Ls.17-20.)

The district court, pursuant to Hart's admissions,

found that she had violated her probation. (R., p.104.) The district court then revoked
Hart's withheld judgment and probation, and sentenced Hart to two consecutive,
indeterminate sentences of three years, running these sentences consecutive to Hart's
sentences in the companion case. (R., pp.104-06.)
Hart filed a timely notice of appeal. (R., pp.108-10.)
On appeal, Hart filed a motion to augment the record with the as-yet unprepared
transcripts from her May 26, 2010 change of plea hearing and her July 7, 201 O
sentencing hearing.

(Motion to Augment and to Suspend the Briefing Schedule and

Statement in Support Thereof, filed July 19, 2013 (hereinafter "Motion".)
objected to Hart's request for the unprepared transcripts.
Augment and

The state

(Objection to "Motion

to

to Suspend the Briefing Schedule and Statement in Support Thereof,"

filed July 24, 2013.) The Supreme Court entered an order denying the augmentation.
(Order Denying Motion to Augment and to Suspend the Briefing Schedule, dated
August 5, 2013.)
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ISSUES

Hart states the issues on appeal as:
1.
Did the Idaho Supreme Court deny Ms. Hart due process and equal
protection when it denied her Motion to Augment with transcripts
necessary for review of the issues on appeal?
2.
Did the district court abuse its discretion when it imposed
excessively harsh sentences?
(Appellant's brief, p.3.)
The state rephrases the issues on appeal as:
1.
If this case is assigned to the Idaho Court of Appeals, should that Court decline
to review the order of the Idaho Supreme Court? Alternatively, has Hart failed to show
any constitutional violation resulting from the Idaho Supreme Court's denial of her
motion to augment the record with transcripts that have not been prepared?

2.
Has Hart failed to show the district court abused its discretion by imposing two
consecutive indeterminate sentences of three years upon revoking her withheld
judgment and probation?
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ARGUMENT
!.
Hart Has Failed To Show Any Constitutional Violation Resulting From The Idaho
Supreme Court's Denial Of Her Motion To Augment

A

Introduction
Hart contends that by denying her motion to augment the appellate record with

the as-yet unprepared transcripts of various hearings, the Idaho Supreme Court violated
her constitutional rights to due process and equal protection, and has denied her
effective assistance of counsel on appeal. (Appellant's brief, pp.4-18.) Hart's argument
fai!s. Should this case be assigned to the Idaho Court of Appeals, that Court lacks the
authority to review the Idaho Supreme Court's decision to deny Hart's motion. Even if
the Idaho Supreme Court's denial of Hart's motion is reviewed on appeal, Hart has
failed to establish a violation of her constitutional rights.

8.

Standard Of Review
The standard of appellate review applicable to constitutional issues is one of

deference to factual findings, unless they are clearly erroneous, but free review of
whether constitutional requirements have been satisfied in light of the facts found. State
v. Bromgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App. 2003); State v. Smith, 135
Idaho 712, 720, 23 P.3d 786, 794 (Ct. App. 2001 ).

C.

The Idaho Court Of Appeals, Should It Be Assigned This Case, Lacks The
Authority To Review The Idaho Supreme Court's Decision

The Idaho Court of Appeals has "disclaim[ed] any authority to review, and, in
effect, reverse an Idaho Supreme Court decision made on a motion made prior to
assignment of the case to [the Idaho Court of Appeals] on the ground that the Supreme

4

Court decision was contrary to the state or federal constitutions or other law." State v.
Morgan, 153 Idaho 618, 620, 288 P.3d 835 (Ct. App. 2012). "Such an undertaking," the
Court explained, "would be tantamount to the Court of Appeals entertaining an 'appeal'
from an Idaho Supreme Court decision and is plainly beyond the purview of this Court."

19..: However, the

Idaho Court of Appeals did leave open the possibility of review of such

motions in some circumstances.

Id.

Such circumstances may occur, the Court

indicated, where "the completed appellant's and/or respondent's briefs have refined,
clarified, or expanded issues on appeal in such a way as to demonstrate the need for
additional records or transcripts, or where new evidence is presented to support a
renewed motion." Id.
Should the Idaho Court of Appeals be assigned this case, it lacks the authority to

review the Idaho Supreme Court's order. Hart has failed to demonstrate the need for
additional transcripts, and she has not presented any evidence to support a renewed
motion to augment the record. The arguments Hart advances on appeal as to why the
record should be augmented with the transcripts at issue constitute essentially the same
arguments she presented to the Idaho Supreme Court in her motion-i.e., that the
scope of appellate review of a sentence requires consideration of the transcripts and
that her constitutional rights will be violated without the transcripts.

(Compare Motion

with Appellant's brief, pp.4-18.)
Because the Idaho Court of Appeals lacks the authority to review and, in effect,
reverse a decision of the Idaho Supreme Court, and because Hart has failed to provide
any new evidence or clarification in her Appellant's brief that would permit the Idaho
Court of Appeals to do so, the Idaho Court of Appeals must decline, if it is assigned this
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case, to review the Idaho Supreme Court's denial of Hart's motlon to augment the
record.

D.

Even If The Merits Of Hart's Argument Are Reviewed On Appeal, Hart Has Failed
To Show The Idaho Supreme Court Vioiated Her Constitutional Rights
To the extent this Court considers the merits of Hart's constitutional claims, all of

her arguments fail. Hart argues that she is entitled to the additional transcripts because,
she claims, the failure to provide them is a violation of her constitutional rights to due
process,

equal

protection,

(Appellant's brief, pp.4-18.)

and

the effective

assistance of appellate counsel.

The Idaho Supreme Court recently rejected the same

arguments in State v. Brunet, Docket No. 39550, 2013 Opinion No. 108 (Idaho,
November 13, 2013). 1
In Brunet, the Court stated: "When an indigent defendant requests that
transcripts be created and incorporated into a record on appeal, the grounds of the
appeal must make out a colorable need for the additional transcripts." Brunet, 2013
Opinion No. 108 at 4 (citing Mayer v. City of Chicago, 404 U.S. 189, 195 (1971 )).
"[C]olorable need is a matter of law determined by the court based upon the facts
exhibited."

Id.

In order to show a colorable need, an appellant must show "the

requested transcripts contained specific information relevant to [the] appeal."

kl

"[H]ypothesiz[ing] that the lack of ... transcripts could prevent [Hart] from determining
whether there were additional issues to raise, or whether there was factual information
contained in the transcripts that might relate to [her] arguments" does not demonstrate a
"colorable need." See

kl

In other words, an appellant is not entitled to transcripts in

1

Hart did not have the benefit of the Supreme Court's opinion in Brunet when she wrote
her brief.
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order to "search the transcripts for a reason to request and incorporate the transcripts in
the first place."

~

Such an endeavor is a '"fishing expedition' at taxpayer expense"-

an exercise the constitution does not endorse. See~ In short, "[m]ere speculation or

hope that something exists does not amount to the appearance or semblance of specific
information necessary to establish a colorable need."

~

Hart argues the transcripts from the May 26, 2010 change of plea hearing and
the July 7, 2010 sentencing hearing are relevant, regardless of whether they have been
prepared or not, because "a district court is not limited to considering only that
information offered at the hearing from which the appeal was filed." (Appellant's brief,
p.12.)

Hart argues that, because she is challenging her sentence, the applicable

standard of review requires an independent inquiry into "the facts existing when the

sentence was imposed as well as events occurring between the original sentence and
the revocation of probation."

(Appellant's brief, pp.14-15.)

Although the appellate

court's review of a sentence is independent, as noted in Brunet, the review is limited to

the "entire record available to the trial court at sentencing." Brunet, 2013 Opinion No.
108 at 5 (citing State v. Pierce, 150 Idaho 1, 5, 244 P.3d 145, 149 (2010)).
As in Brunet, the record in this case contains all relevant sentencing materials. It
includes Hart's original presentence report prepared June 28, 2010 (PSI, pp.1-12); the
minutes from the hearings for which Hart desires a transcript (see R., pp.45-47, 50-52);
and the court order that issued as a result of those hearings (see R., pp.53-62).
''Therefore, the entire record available to the trial court at sentencing is contained within
the record on appeal." Brunet, 2013 Opinion No. 108 at 5. As such, Hart "has failed to
demonstrate that [she] was denied due process or equal protection by this Court's
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refusal to order the creation of transcripts at taxpayer expense in order to augment the
record on appeal." Id. at 6.
Hart also argues that "effective assistance cannot be given in the absence of
access to the relevant transcripts." (Appeilant's brief, p.18.) This argument also fails.

Addressing the claim that "refusal to order the creation of the requested transcripts for
incorporation into the record" results in the "prospective[]" denial of the effective
assistance of counsel, the Court in Brunet concluded that Brunet "failed to demonstrate
how his counsel's performance fell below an objective standard of reasonableness
without the requested transcripts," noting "the entire record available to the trial court at
sentencing is contained within the record on appeal." Brunet, 2013 Opinion No. 108 at
6. The same is true in this case. "This record meets [Hart's] right to a record sufficient
to afford adequate and effective appellate review."

kl

As such, Hart has failed to show

a Sixth Amendment violation based on the partial denial of her motion to augment.
Because Hart failed to show a "colorable need" for any of the transcripts she was
denied, assuming this Court addresses her claim that the denial of her motion to
augment with those transcripts violated her constitutional rights, her claims fail.

11.
Hart Has Failed To Establish An Abuse Of The District Court's Sentencing Discretion

A.

Introduction
After revoking Hart's withheld judgment and probation, the district court executed

two consecutive indeterminate sentences of three years. (R., pp.104-06.) On appeal,
Hart asserts that the district court abused its sentencing discretion by imposing these
sentences.

(Appellant's brief, pp.19-21.) Application of the correct legal principles to
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this case, however, shows that Hart has failed to establish an abuse of the district
court's discretion.

B.

Standard Of Review
"Sentencing decisions are reviewed for an abuse of discretion." State v. Moore,

131 Idaho 814, 823, 965 P.2d 174, 183 (1998) (citing State v. Wersland, 125 Idaho 499,
873 P.2d 144 (1994)).

C.

The District Court Did Not Abuse !ts Sentencing Discretion By Imposing
Consecutive Indeterminate Sentences Of Three Years Upon Revoking Hart's
Withheld Judament And Probation
Where a sentence is within statutory limits, an appellant is required to establish

that the sentence is a clear abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38
P.3d 614,615 (2001) (citing State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To

carry this burden, an appellant must show that her sentence is excessive under any
reasonable view of the facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is
reasonable if appropriate to achieve the primary objective of protecting society, and any
or all of the related sentencing goals of deterrence, rehabilitation, or retribution. State v.
Wolfe, 99 Idaho 382, 384, 582 P.2d 728, 730 (1978).

The Court reviews the whole

sentence on appeal, with the presumption that the fixed portion of the sentence will be
the defendant's probable term of confinement. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007). In deference to the trial judge, the Court will not substitute its
view of a reasonable sentence where reasonable minds might differ. State v. Toohill,
103 Idaho 565, 568, 650 P.2d 707, 710 (Ct. App. 1982).
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Review of the record establishes that the sentences Hart received in this case
were reasonable. In July, 2012, Hart was given withheld judgments in two companion
cases for her crimes of knowingly issuing checks with insufficient funds. The two cases
were this case, Ada County Criminal Case No. 2010-152, and Ada County Criminal
Case No. 2010-5104. (See PSI, p.11.) Hart violated her probation and lost her withheld
judgment in Case No. 2010-5104.

(Tr., p.17, L.23 - p.18, L.7.)

After a period of

retained jurisdiction, the district court imposed in that case consecutive sentences of
three years with two years fixed, and three years indeterminate. (Id.)
Hart also lost her withheld judgment in the present case, Case No. 2010-152.
(R., pp.104-06.)

In this case, the district court sentenced Hart to two consecutive

indeterminate sentences of three years, to run consecutive to her companion case. (Id.)
The district court explained that the rationale for sentencing Hart to the additional
consecutive indeterminate years was to allow her the necessary time to pay her
restitution while she remained under the supervision of the parole board.

(Tr., p.21,

Ls.3-19.) In addition to her sentences, Hart was ordered to pay restitution in the amount
of $5,768.78 (R., pp.65-66), which the district court characterized as a significant
amount (Tr., p.21, Ls.7-9).
On appeal, Hart does not challenge the district court's rationale for the additional
consecutive indeterminate sentences, but instead enforces it.

Hart argues that the

district court abused its sentencing discretion in part because "her offenses were
financially motivated."

(Appellant's brief, p.21.)

First, that does not appear to be a

mitigating factor; the state submits that, as a general rule, theft crimes are financially
motivated. More importantly, Hart's admitted financial difficulties shows how reasonable
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it is for the district court to allow Hart additional time to pay her restitution, while also

keeping her in the care of parole so the restitution is paid.
Hart further argues that "whenever she is in a treatment based environment she
excels." (Appellant's brief, p.21.) It appears that Hart's behavior has been appropriate
during her period of confinement in Jefferson County Jail on her companion case. (Tr.,
p.9, L.14 - p.10, L.2.) Far from showing that Hart's sentence is excessive, however,

this also demonstrates that the district court's sentence is reasonable in Hart's case. By
allowing Hart to remain under parole's supervision, she can continue "in a treatment
based environment" where "she excels."
Rehabilitation is a central objective to consider in every sentencing decision.
However, "[r]ehabilitation-important as it may be-is not the sole objective of our

criminal justice system." State v. \f\/argi, 119 Idaho 292, 294, 805 P.2d 498, 500 (Ct.
App. 1991 ). In addition to rehabilitation, the district court's sentence also provides some
deterrence to Hart and others, punishment for her criminal behavior, and, most
importantly, "accomplish[es] the primary objective of protecting society." Toohill, 103
Idaho at 568, 650 P.2d at 710. The district court properly exercised its discretion when
it imposed consecutive indeterminate sentences of three years upon revoking Hart's

withheld judgment and probation.
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CONCLUSION
The state respectfuiiy requests that this Court affirm Hart's convictions and
sentences.

DATED this 21st day of January, 2014.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this 21st day of January, 2014, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
SHAWN F. WILKERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

RUSS'E-r'.t" J. SPENCER
Deputy Attorney General
RJS/pm
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